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MEMORANDUM

December8, 2005

TO: BoardofSelectmen

FROM: Peterk. Ashton

SUBJ: Updateon TowneSchoolBuilding

cc: Don Johnson

At our meetingMondayeveningwe will be discussingthe statusof the Towne
Building and the affordablehousingreusepossibility, and thereforethis memorandum,
gives the Board (including our new memberswho maynot be familiar with this long
saga)somebackgroundandhistoryon wherewe’ve beenandwhereweare today. Much
of this memorandumis drawnfrom anearliermemowrittenby Nancy Tavernier. I have
simplyupdatedit for the lastyearandahalf.

Municipal involvementwith theTowne SchoolBuilding beganat the April 2001
Town Meetingwhen votersdefeateda resolutionput forth by the SchoolCommitteeto
demolishtheTowneSchoolaspartoftheconstructionfor thenewelementaryschooland
usethe land for educationalpurposes,presumablyplay space. After the resolutionwas
defeated,the voters transferredthe Towne School from the School Committeeto the
TownofActon andprovided$90,000to maintainthebuilding until suchtime asa viable
reuse could be determined. In May 2001, the Town was informed by the School
Administrationthat the schoolswantedto reservetheiroption to reusethe building after
someperiodoftime anddid not want to seethebuilding andlandsoldby theTown.

In May 2001, the ACHC was contactedby the Town Managerto determine
whetheranaffordablehousingoptionwould be viable. ACHC contactedMass. Housing
Partnershipseekingadviceand was informed as early as June2001 that this housing
option could indeedbe viable and was being donein other communitiesin the state.
MHP offeredthe useof their technicalservicesprogram. Discussionsbeganwith MHP
which includedmeetingswith ACHC, town staffandmembersoftheBOS.

In June2001, the School Committee commissioneda feasibility study for the
Towne Schoolpropertyto determinewhatpotential usescouldbe accommodatedin the
limited amountof spaceand land areawithin currentzoningrestrictions. A reportwas
preparedandpresentedto the SchoolCommitteeshowinglimitations to any reuseother
thaneducational,primarily dueto parkingrequirements.This reportbecamethebasisof
acomprehensivereviewof all potentialoptionsfor thepropertywith a committeechaired
by myself. Representativesfrom all the pertinenttown boardswere included on the
committee.
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After 6 monthsofexploringideasand options, the Committeeconcludedthat the
affordablehousingoptionwas the only feasibleoption in light of the stipulationthat no
local tax dollars should be usedto redevelop the property. In January2002, the
Selectmenvoted unanimously to recommendthe affordable housing reuse for the
property. Within a week ofthat decision,acitizens’petitionwascirculatedfor signatures
calling for aSpecialTownMeetingto vote to demolishtheTowneBuilding. Thepetition
was filed and the Town Meeting was called to take place within the Annual Town
Meetingin April 2002.

The developmentof a conceptualplan for the building had to be acceleratedin
order to presenta cogentargumentto the Town Meetingon the viability of the reuse.
MHP agreedto fund the feasibility study andcontractedwith a consultantwho wasput
on afasttrackwhile hesetasidehis otherjobs to concentrateon this study. Ed Marchant
preparedthe report and an architectpreparedaconceptualdesignconcludingthat 18-20
unitswerefeasiblefor therentalhousingdevelopment.

At the TownMeetingon April 2, 2002, thepetitionerpresentedherargumentsin
favor of demolition, I presentedthe BOS argumentsagainst,and thenNancy Tavernier
presentedthe affordablehousingoption urgingvoters to give the optiona chance. The
FinCom arguedagainstthe affordable housingoption and for the demolition. After a
coupleof hours of excellentdebate,the vote was taken. The petition to demolishthe
TowneBuilding wasdefeatedby avoteof 342YES to 467 NO. Thevote requireda two-
thirdsmajority.

The next hurdle relatedto the land areasurroundingthe Towne Building which
had to be delineatedand agreedupon by the School Committee and the Board of
Selectmen.Negotiationson this beganin June2002 andimmediatelyhit a wall with 3 of
the SchoolCommitteemembersopposedto giving anythingbut abareminimum ofland
areasurroundingthe building. The entire summerwas spentin negotiationsand when
the final vote(3-2)was takenin September2002the SchoolCommitteefinally accepted
the assignmentof landlargeenoughto hold mostof the requiredvehicleparking for the
18-20unitsandsignedoff on theproposedsiteplan. However,thetrade-offwasthat in
additionto the limited parkingarea,thedevelopmentcouldhaveaccessonly from Mass.
Ave. andtheycouldnot usetheparkingareasoftheschools

The draft RFP andlong term lease,preparedby ACHC memberBob Whittlesey,
was submitted to the Town Manager in September2002 and referred on to Town
Counsel. Immediatelyanotherobstaclewasencountered.It wasknownthattheBoardof
SelectmenneededTownMeetingauthorizationfor any leaseperiodgreaterthan 10 years,
theTowneBuilding leasetermswereproposedto be for 50 years. The Selectmenwere
urgedby ACHC to placea warrantarticleon the OctoberSpecialTownMeetingto seek
votersupportfor a50 yearlease.

However, in theprocessof reviewingtheproposedwarrantarticleTownCounsel
ruledthatthevote to authorizea long termleasehadto bemadeviaaHomeRulepetition
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throughtheLegislatureandthatTownMeetingshouldapproveit with a two-thirdsvote.
The SelectmenpresentedtheHomeRule Petitionto the October14, 2002 SpecialTown
Meetingcalledfor thepurposeof approvingthenewPublic SafetyFacility. Thepetition
wasapprovedwith avoteof 165 in favor and3 against. ThePetitionthenwassentto the
Legislatureandthe petitionwasapprovedby the endof the sessionand signedinto law
January,2003.

In February2003, theACHC was finally givenspecificfeedbackon theleaseand
RFP from Town Counsel,madethenecessaryrevisions to the documents,and returned
themto the TownManagerfor final review, unfortunatelygettingmired in pre and post
Town Meeting delays. In June 2003 notice was sent to the Central Register in
anticipationof theRFP beingput out to bid which occurredin July for an earlyAugust
responsedeadline. Two developerssubmittedproposalsfor the reuseof the Towne
Building as 18-20 rental, mixed-incomeunits, both developerswere experiencednon-
profit organizationsin the business of creating affordable housing. They were
Homeowners Rehab, Inc. and Women’s Institute for Housing and Economic
Development.

A selectioncommitteewas formed, the developerswere interviewed in early
September2003, and the committeerecommendedHomeownersRehab, Inc. (HRI) of
Cambridgeto be thedeveloperof theTowneBuilding. The Boardof Selectmenvotedto
approvethe selectionofHRI whowasnotifiedby the TownManagerthat theyhadbeen
awardedtheproject. No soonerhadthis decisionbeenmadewhenared flagwent up and
the mostdifficult of all hurdleswasplacedin thepathoftheredevelopmentofthe Towne
Building. This timeit wasnot a local hurdlebut a stateone. During thesummerof2003,
the town of Barnstablewasputting togetheran RFP to developtown owned land for
affordablehousingusingaprivatedeveloper.Thedevelopmentwould utilize a long term
leasesimilar to Acton’s. Barnstablehasan excellent reputationfor initiating creative
affordablehousingsolutions. Their TownManagerdecidedto proactivelyrun the idea
past the AttorneyGeneral’soffice just to be suretherewould be no statutoryproblems
with what thetown wasproposing. HesenttheAG a letter in July, requestingan answer
by earlyAugust.

The answerdid not comeuntil October2003,and it wasa very strongcautionto
the town of Barnstablewarning that the project may indeed be consideredpublic
construction,eventhoughit wasusinga private developer,dueto the fact thattheTown
still retainedownershipof the land. MHP was also copiedon the letterandrealizingthis
affectedmanyoftheirmunicipal clients, theysentthe letterout to all ofthem, including
Acton, suggestingthat eachcommunityget a ruling andguidancefrom theirown Town
Counsel. The Town Managerimmediatelytransmittedthis AG letter to Palmerand
Dodgealongwith theproposedlong term lease,seekingan opinion. I think it is fair to
saythatTom SchnorrofPalmerandDodgewasquite concernedaboutthemessagefrom
theAG’s officeandhe appliedthebrakesto theTowneBuilding proposalandeverything
cameto a screechinghalt in October2003.
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The problem with such developmentsbeing defined as public construction
projects is that they then must adhereto all the public bid requirements,must pay
prevailing wages,and must usea sub-bid systemfor everyaspectof the construction.
This is not somethinganon-profit developerdoesnordo wethink theywould bewilling
to, since it could increasethe total project cost dramatically. The financing of these
developmentsis very tight, leavingno roomfor suchincreasedcosts. Whattriggeredthis
conundrumis the 50 year leasewhich allows ongoingTown ownershipof the property.
Seekingfurtherreview, therewere a seriesof discussionsbetweenthe Townand MHP,
the Town andPalmer& Dodge,the Townand othertowns, andbetweenACHC andan
assortmentofhousingadvocatesduring thewinter andspring of2003-2004.

In May 2004, Nancy wrote the Board suggestingthat some action neededto be
takensince the project was in limbo. It was decided first to go back to the School
Committeeandsoundthemout asto theirwillingnessto changetheirview with regardto
their requestnot to sell the land. Although no vote was taken, the senseof the School
Committeewasthat therewas little support for changingtheirpositionon thesaleof the
land. A formal meetingwas thenheld on May 24, 2004 at Palmer& Dodgewith the
TownManager,myself,BobWhittlesey,representativesfrom MassHousingPartnership,
DHCD, and legal counsel.Thepurposeofthemeetingwasto explorepossiblestrategies
for moving the project forward or declaringit dead. During this period of time (and
continuingto thepresent)HRI remainedvery interested,providedsomeaction couldbe
takento mitigatetherisk associatedwith the AG’s letterregardingtheBarnstableproject.
MHP madeit clearthat theybelievedthat theAG waswrongin its Barnstableletter and
that they,alongwith DHCD, wereworking to try to rectify thesituation.

During the summerof 2004, Bob Whittlesey,throughhis contacts,confirmedthat
MHP andDHCD wereworking on trying to solvethis problemasnumerousothersimilar
projectswere also potentially at risk. The Board agreedto wait to seeif any further
progresscouldbemade,particularlygiventhatat this point wehadspentlessthanhalfof
the$90,000appropriatedfor maintenanceofthebuilding.

In October2004, we were informedthat DHCD wasdrafting a set of guidelines
relating to the statebid laws andthe leasingof municipally ownedland asit relatedto
affordable housing. Finally on November30, 2004, DHCD releasedits guidelines
indicating its views on how onecould leaselandand/ora building to a privatedeveloper
for affordablehousingwithout triggering thepublic bid laws. At the sametime, DHCD
requestedthat the AG commenton the guidelines. The AG respondedon February17,
2005generallyconfirmingthat the guidelines“would not give amunicipality thetypeof
control overconstruction”thatprior caseshadheldwould triggerthepublic bid laws.

With this new guidanceand views from DHCD and particularly the AG, it
appearedthat theprojectcouldgo forward,althoughsomeminor modificationswould be
requiredto the lease. At thispoint, theACHC requestedthat SteveAndersonbeassigned
the legal review task taking Palmerand Dodgeout of the picture.Counselsubsequently
restructuredthe leasesothat it would conformto the guidanceprovidedby the AG and
DHCD (which werenot in effect backin 2003 whentheleaseandRFPhadbeenwritten).
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Overthesummer,wehavenegotiatedwith HRI overchangesin certainprovisionsof the
lease,and to try to mitigate or eliminateanyconcernsthat theymight haveabout going
forward. Sincethis issuehasnot beenlitigated, thereis still somerisk that a challenge
claiming that the constructionbids laws would be implicated if HRI went forward
continues to cause HRI some concern and as of now, they have expressedan
unwillingnessto sign theleasewithout somesharingoftherisk with theTown.

At this point, I believewehavedoneall thatwe canto mitigate HRI’s risk which
frankly I believe to be very small. Several similar projects (affordable housing
constructedby private developerson municipal-leasedproperty) areunderwayand some
have evenbeencompleted— perhapsthe most noteworthyis a Westford low income
rental housingprojectbuilt by a private developeron WestfordHousingAuthority land
conveyedto themby the Town as well as a similar project underwayin Bedford. We
cannot,however, allow this to drag on any further. Basedon discussionswith Town
Counsel,the Town Manager,and representativesfrom the ACHC (Nancy and Bob), I
would recommendto theBoardthefollowing courseofaction:

1. AuthorizetheManagerto go backto HRI andtell themeitherto acceptthe
leaseorwewill allow themto withdrawwithout prejudiceandreject their
bid immediately;

2. Assuming,asI expectthey will, that HRI doesnot agreeto go forward,
then I would recommendthat we immediatelyput out a new RFP and
leasethat containsthe appropriatelanguageregardingthe DHCD andAG
guidelines.

I favor this courseof action becauseat this point the leaseis rewritten and the
revisionsin the RFPwill takelittle effort. Puttingout anewRFPwill placeeveryoneon
a level playing field with goodinformationaboutthe issuesregardingthepublic bid laws
so that bidders can take this into full considerationin deciding whether to bid and
whetherthe project is economicgiven the risks. This can be done quickly so that
responseswill beobtainedbeforeApril sothat by TownMeetingwewill know if this is a
viable reuseunderthe new circumstancesas enunciatedby the AG and DHCD. Bob
seemsto think that there are other possible interestedbidders, HRI would not be
precludedfrom bidding again,andI am awareof one who might be interested. If not,
thenwewill be in apositionto takeactionat TownMeetingsuchasto askto returnthe
building to the schools,to examineotherreusealternatives(andseeif thetown is willing
to spendanymoneyin suchanendeavor),or (not my choice)askpermissionto demolish
thebuilding.

I know this hasbeenanextremelylong saga. My involvementdatesbackto April
2001, and I would like nothingbetter than to say it is over and the affordablehousing
optiondoesnotwork. However,I think wearethevictims ofbadtiming in thesensethat
weissuedtheRFP andreceivedbidsjust beforetheBarnstableletter,and sincethattime
the issue hasbeengreatly clarified which now makesthis a potentially viable project
again. However,sincetheRFPand leasewere writtenprior to all ofthis history, it really

5



makesmost senseto try again— affordablehousingprojectsarenow beingbuilt under
these guidelines, and re-issuing the RFP and lease that explicitly consider these
guidelinesis the bestway to determinewhethera developerwould be interestedin the
project. Furthertheredo not seemto be anyotherviable optionsthat meet the various
constraintsthathavebeenplacedon this property.
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